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STATEMENT OF THE | SSUE

The issue is whether the conprehensive plan anmendnent

adopted by Ordinance No. 96-28 is in conpliance with Chapter

Part 11, Florida Statutes,

Adm ni strative Code.

and Chapter 9J-5, Florida

163,



PRELI M NARY STATEMENT

By Petition for Formal Adm nistrative Hearing dated
Oct ober 15, 1997, Petitioners Sam H Mack, Constance S. Mack,
Mari ka Samar kos, and Lisa L. Mack all eged that Respondent Tarpon
Springs adopted a plan anmendnent that added an exception to a
pl an provision requiring a 30-foot setback for nonwater-dependent
uses along the shoreline. The exception applies to "accessory
structures on parcels where an existing seawal |l has effectively
elimnated the natural function of the shoreline.”

Petitioners Mack and Samarkos all eged that the plan
amendnent is inconsistent wwth the criteria of Sections
163.3177(6)(g)1-5 and 10, Florida Statutes, regarding the
protection of natural resources, aesthetic values, and historic
resources; Sections 163.3177(8) and (10)(e), Florida Statutes,
and Rule 9J-5.005(2), Florida Adm nistrative Code, regarding the
exi stence of supporting data, its professional collection and
analysis, and its status as the best avail abl e data; Sections
163.3181(1) and (2), Florida Statutes, regarding public
participation; Section 163.3178(2)(b), Florida Statutes,
regardi ng the anal ysis of the environnmental and soci oeconom c
i npact of devel opnent and redevel opnent on natural and historic
resources; Rule 9J-5.012(3)(b)6, Florida Adm nistrative Code,
regarding the direction of popul ation away fromthe coastal high
hazard area; Rule 9J-5.012(3)(b)8, Florida Adm nistrative Code,

regardi ng the reduction or elimnation of exposure of private



property to natural hazards; Rule 9J-5.012[3](c)2, Florida

Adm ni strative Code, regarding the restoration or enhancenent of
di sturbed or degraded natural resources through the |oss of
seawal I s; Rule 9J-5.012[3](c)3, Florida Adm nistrative Code,
regardi ng the reduction of exposure of private property to
natural hazards; and Rule 9J-5.012[3](c)7, Florida Adm nistrative
Code, regarding the designation of coastal high hazard areas and
limtation of devel opnent in those areas.

Petitioners Mack and Samarkos al so alleged that the plan
amendnent or its adoption is inconsistent wwth the requirenents
of the Plan Adm nistration Elenent, Goal 2 of the Coastal
Managenent and Conservation El enent, Policy 6 of the Coastal
Managenment and Conservation El enent, Policy 11 of the Coastal
Managenent and Conservation El enment, Policy 14] of the Coastal
Managenment and Conservation El enent, Policy 22 of the Coastal
Managenment and Conservation El enent, and Policy 3 of the Coastal
Managenent and Conservation El enent.

By Petition for Adm nistrative Hearing dated Cctober 17,
1997, Petitioner Laura Johnson all eged that Respondent Tarpon
Springs adopted Ordi nance No. 96-28 in response to a final order
determ ning that an earlier ordinance, O dinance 94-29, was not
in conpliance. Petitioner Laura Johnson alleged that the plan
amendnent is inconsistent wwth Plan policies establishing a
15-foot wetl ands buffer and 30-foot shoreline buffer. Petitioner

Laura Johnson all eged that the plan amendnent is inconsistent



Wi th provisions in Chapter 9J-5, Florida Adm nistrative Code,
requiring the protection of wetlands and wldlife habitat.

At the hearing, Petitioners called six wtnesses, and
Respondents called two wtnesses. One nenber of the public
testified.

Petitioner Constance S. Mack offered into evidence 48
exhi bits (Cuba Exhibits). She w thdrew Cuba Exhibits 10, 12, 21,
and 33. All other Cuba Exhibits were adm tted except Cuba
Exhibits 17, 25, 27, 35, 38, 41, and 42, which were proffered.
Petitioner Lisa Mack offered into evidence Lisa Mack Exhibits 1-5
and 7-14. Al were admtted except Lisa Mack Exhibit 9, which
was proffered. Petitioner Laura Johnson offered into evidence
two exhi bits, Johnson Exhibits 2 and 3, which were both admtted.
Respondent Tarpon Springs offered into evidence Tarpon Springs
Exhi bits 18, 29, 31, 33 (Conservation Elenent only), and, 38,
which were all admtted.

The court reporter filed the Transcript on March 26, 1999.

FI NDI NGS OF FACT

1. Petitioners are residents of Tarpon Springs. By
stipulation, Petitioners have standing.

2. This case arose out of a final order sustaining a
chal l enge to a | and devel opnent regul ati on adopted by Respondent
City of Tarpon Springs (Tarpon Springs). The |and devel opnent
regul ation all owed the construction of swimm ng pools and

enclosures up to within eight feet of seawalls, despite Plan



requi renents of a 15-foot buffer along all wetlands and a 30-foot
setback for all shoreline construction outside of the Sponge Dock
Ar ea.

3. In Jeff and Laura Johnson and Departnment of Community

Affairs v. Cty of Tarpon Springs, Case No. 95-6206GM the

Adm ni strative Comm ssion determ ned that the | and devel opnment
regul ati on was inconsistent wth provisions of Tarpon Springs
conprehensive plan (Plan). However, the Adm nistrative
Comm ssion withheld sanctions, as |ong as Tarpon Springs repeal ed
the | and devel opnent regul ati on, anmended the | and devel opnent
regulation to make it consistent with the Plan, or anmended the
Plan to make it consistent with the |and devel opment regul ati on.
4. Choosing the third option, Tarpon Springs anended its
Pl an by adopted Ordinance No. 96-28 on August 5, 1997. The
ordi nance revises Policy 2 of the Coastal Zone and Conservation
El ement (Conservation) of the Plan. Petitioners have chall enged
Conservation Policy 2, as anended by O di nance No. 96-28.
5. Wth the new | anguage underlined, Conservation Policy 2

decl ares that the policy of Tarpon Springs is to:

Require a mninmum 30 foot aquatic |ands

set back for non-water dependent uses al ong

the CGty's shoreline with the exception of

the historic Sponge Dock Area and accessory

structures on parcels where an existing

seawal | has effectively elimnated the

natural function of the shoreline. Accessory

structures are defined as those detached from

the principal building | ocated on the sane

I ot and customarily incidental and

subordinate to the principal building or use.
Accessory structures shall not include any




structure having an inpervious roof supported
by colums or walls and i ntended for the

shel ter, housing, or enclosing of any

i ndi vidual, animal, process, equipnent,

goods, or materials of any kind[.]
(Objectives 1 and 11)

6. The Plan contains several other relevant provisions,
whi ch were not the subject of the amendnent. |In general, Tarpon
Springs has taken a conprehensive approach to conprehensive
pl anni ng by adopting, as part of its Plan, supporting data and
anal ysis and even provisions of Chapter 9J-5, Florida
Adm ni strative Code (Chapter 9J-5).

7. For instance, the Conservation Elenent recites each
provi sion of Chapter 9J-5 requiring a goal, objective, and
policy. As for objectives, various parts of the Conservation
El enent state, "It is the objective of the Gty of Tarpon Springs
to. . .," and the Plan restates individual provisions of Rule
9J-5.012(3)(b). Responding to each objective reprinted fromthe
rule, the Plan states various planning provisions.

8. Eight Conservation policies follow Rule 9J-5.012(3)(c) 1,
which requires a policy identifying regulatory or managenent
techniques for: "Limting the specific inpacts and cunul ative

i npacts of devel opnent or redevel opnment upon wetl ands, water

quality, water quantity, wldlife habitat, |iving marine
resources, and beach and dune systens."” The eight policies
provi de:

1. Place all wetland areas in the
preservation designation as shown on Schedul e
A, and ensure that no additional | oss of



9.

wet | and vegetation occurs; (Objectives 1, 2,
and 11)

2. [This is Conservation Policy 2 cited
above.

3. Require a mninmum 15 foot buffer zone
adjoining all wetlands; (Objectives 1 and 11)

4. ldentify design alternatives and fundi ng
sources for bayou erosion control;
(Qbjective 3)

5. Utilize wetlands for stormnvater filtering
in accordance with the discussion under
Section I1.D. 5 FDER SWWD, and Chapter
17-25 requirenents for water quality,
quantity, and use; (Objectives 1, 6)

6. Restrict seawal ling along the Gulf Coast
shoreline, and require the replacenent of
seawal I s in the Coastal H gh Hazard Area with
stabilization techniques as exhibited by
Figure 9 of this elenent in the event they
are destroyed in excess of 50% of their

repl acenent cost; (Objectives 1, 2, 3)

7. Require all devel opnment or redevel opnent
adj acent to wetlands or upland natural areas
to assess the inpact upon wildlife in order
to evaluate and elimnate or mnimze adverse
i npacts; (Objectives 1, 2, 11)

8. Require that post devel opment runoff

shal | not exceed pre-devel opment runoff for
the 25 year frequency storm 24 hour
duration[,] in order to limt adverse inpacts
of water quantity and quality resulting from
devel opnment or redevel opnent; (Qbjectives 1,
2, 4 and 6

O her Conservation provisions are:

Goal 2. Reduce shoreline conflicts through
the | and use pl anni ng process.

Policy 11. Include the restoration and
utilization of wetlands as a part of the
Master Drainage Plan[.] (Objectives 4, 6)



Policy 14). Existing hazard mtigation
prograns that include shoreline restoration
and enhancenent, buil ding code and fl oodpl ain
regul ati ons, devel opnment nanagenent

t echni ques such as | and regul ati ons,

devel opnent managenent techni ques such as

| and use, zoning, and subdi vi sion
regul ati ons, and ot her applicabl e hazard
mtigation neasures[,] shall continue to be
i npl enented. These mtigation prograns shal
be anended, as necessary, to renmain
consistent wwth federal and state
requirenents.

Policy 22. Al hurricane evacuation routes
will be clearly posted within the Cty of
Tarpon Springs by the Tarpon Springs Fire
Department[.] (Objective 14)

10. Petitioners and Respondents dispute the neaning and
effect of Conservation Policy 2. It is necessary to interpret
Conservation Policy 2 before considering specific challenges to
whether it is in conpliance with various provisions of Chapter
163, Florida Statutes (Chapter 163), and Chapter 9J-5.

11. The obvi ous purpose of adding the accessory-structure
exception to Conservation Policy 2 was to liberalize | and uses
wi thin the 30-foot aquatic |ands setback. Petitioners argue that
t he anendnment also liberalizes |and uses within the separate
15-foot wetlands buffer. This argunent is incorrect; the
amendnent does not affect the restrictions acconpanying the
15-f oot wetl| ands buffer.

12. Before and after the anmendnent, the 15-foot wetl ands
buffer applies a separate |l and use restriction whose effect is
not in any way dependent upon the existence of the 30-foot

aquatic | ands setback. Regardless of the anmendnent, if a



proposed land use is within the 15-foot wetl ands buffer, the | and
use is subject to the restrictions inposed by the buffer.

13. The Future Land Use El enent contains the foll ow ng
definition of "buffer": "A reserved area attractively |andscaped
and perpetual ly mai ntai ned as comon open space, free of
structures, inpervious surface, roadways, storage, and ot her
encl osures or appurtenances."

14. The 15-foot wetl ands buffer thus prohibits the
conversi on of open space to other uses, which would include
swi mm ng pools. The accessory-structure exception in no way
| essens the restrictions inposed by the 15-foot wetlands buffer.
After consideration of the definition of "buffer,” it is clear
that the accessory-structure exception would only allow the
installation of a swmmng pool in the portion of the 30-foot
aquatic | ands setback that is outside of the 15-foot wetl ands
buf fer.

15. Petitioners contend that the phrase, "existing
seawal | ," is vague and anbi guous. The Plan fails to define these

two words. As for the neaning of "seawall,"” the record contains
sonme evidence that Tarpon Springs officials may have difficulty
determ ning whether a deteriorated seawall constitutes an

"existing seawal | " or, effectively, riprap. Less likely, there
may be sone confusion as to whether a seawall fronted by riprap

constitutes a seawall. However, it is at least fairly debatable

10



t hat Conservation Policy 2 is not so vague or anbi guous as to be
unenforceable with respect to its definition of an "seawall."

16. The word, "existing," is not entirely free of
anbiguity. The two best alternative interpretations are that
"existing" refers to seawalls in existence when the subject Plan
anendnent becones effective or that "existing"” refers to seawalls
i n exi stence when the | andowner files an application for a
buil ding permt for the accessory structure or when Tarpon
Springs grants the permt application.

17. The better interpretation of "existing” is that it
refers to seawalls in existence when the | andowner files his or
her application or Tarpon Springs grants the application.
Conservation Policy 2 addresses the installation of accessory
structures, not seawalls. Although the accessory-structure
exception i s dependent on the presence of a seawall, the
exception directly addresses accessory structures, not seawalls.

18. Absent an explicit attenpt to regul ate seawal |
construction, nothing in the accessory-structure exception in
Conservation Policy 2, or the policy itself, suggests an attenpt
to grandfather in only those seawalls in existence at the tinme of
t he adoption of the Plan anendnent. The focus of the accessory-
structure exception in Conservation Policy 2 is not on limting
the construction of seawalls, but on assuring that |andowners
will install accessory structures only behind functiona

seawal I s. The nore natural and practical reading of "existing"

11



is thus that it applies to seawalls in existence as of the tine
of the filing or granting of the application.

19. An interpretation that requires that the seawall be in
exi stence as of the tinme of the granting of the permt serves the
practical purpose of assuring that the seawall is in place when
the accessory structure is installed. This inportant practical
effect is not assured by the grandfathering-in interpretation,
unl ess Tarpon Springs artificially stretches its interpretation
of "existing" to nmean only those seawalls in existence as of the
effective date of the subject amendnent and continuing in
exi stence fromthat tinme through the date of the granting of the
appl i cation.

20. Lastly, Petitioners contend that the clause,
"effectively elimnated the natural function of the shoreline,”
is nmeaningless. This contention is legitimate. No seawall
effectively elimnates the natural function of a shoreline, if
"effectively" neans "conpletely" or even "substantially

conpletely.” There is no fairly debatable definition of

"effectively,” "elimnate," "natural function,” or "shoreline"
that can assign neaning to this clause.

21. Tarpon Springs apparently intended to use the
"effectively elimnated" clause to limt the applicability of the
accessory-structure exception to uplands i medi ately | andward of

sone, but not all, seawalls. However, the record offers no real

12



gui dance as to the grounds on which Tarpon Springs would
di stingui sh between these two cl asses of seawal | s.

22. Undoubtedly, the natural functions of a shoreline can
be substantially reduced by a seawall, but a seawall cannot
elimnate all of the nunerous natural functions of a shoreline.
Two exanpl es should suffice. Biologically, the installation of a
seawal | does not elimnate all of the organi sns occupying the
shoreline ecotone, including the seawall. Physiographically, the
installation of a seawall does not elimnate the natural function
of a shoreline as a geographic |ine of demarcation between
upl ands and open waters.

23. However, the shortcom ngs of the "effectively
el i m nated" cl ause do not render Conservation Policy 2
meani ngl ess. This attenpt to differentiate between functi onal
and nonfunctional seawalls is nerely an attenpt to create a
nonfunctional -seawal | exception to the accessory-structure
exception. |If the "effectively elimnated" clause were
di sregarded as neani ngl ess, Tarpon Springs could continue to
apply the accessory-structure exception without regard to the
functional status of the seawall. Although, as far as this case
is concerned, Tarpon Springs may attenpt to distinguish between
those seawalls that it believes have effectively elimnated the
natural function of the shoreline and those seawal | s that have

not done so, the remai nder of this recommended order wll

13



consi der Conservation Policy 2 as though it would apply to al
seawal | s.

24. Crucial subsidiary issues in this case involve the
effect of the anmendnent on various natural resources. Gven the
proximty of the area affected by the 30-foot aquatic |ands
setback to wetl ands and open waters, the environnmental issues
primarily involve the effect of stormmater runoff on nearby
wet | ands and open wat ers.

25. In analyzing the stormwvater runoff issue, the first
i ssue involves the extent to which the accessory-structure
exception may cause the conversion of pervious to inpervious
surface. However, the record fails to reveal two inportant
pi eces of information: the extent of the affected area that is
presently pervious and the extent of this pervious area that wll
i kely becone inpervious.

26. In considering the extent to which pervious area wl|
i kel y become inpervious, due to the accessory-structure
exception, it is necessary to consider the types of accessory
structures that [andowners will |ikely construct. Although it is
possi bl e that the accessory-structure exception may facilitate
pavi ng, whi ch obviously creates an inpervious surface, sw nmm ng
pools are the nost |likely structures to be installed under the
accessory-structure exception, which prohibits roofed structures.

27. \Were a swi nm ng pool replaces pervious surfaces, the

pool could adversely affect stormmater runoff. |f one were able

14



to project the pervious surface area annually to be converted to
swi mm ng pools, possibly one could nodel progressively nore
i ntense stormevents and durations (but not in excess of the
design stormevent) to determ ne whether (and, if so, to what
extent) the typical sw nm ng pool would receive runoff, rather
than divert it around the pool, as is normal construction
practice. Oher calculations wuld need to consider the capacity
of the typical pool to collect additional water prior to
di scharging the water and the input received by wetlands and open
waters, in relevant stormevents, directly fromrainfall and, if
applicable, indirectly fromrunoff.

28. The record contains no such analysis, nor is the issue
so clearcut as to permt an inference that sw mm ng pools, or
ot her accessory structures, would, in stormevents up to the
design stormevent, adversely affect the quality, quantity, rate,
or hydroperiod of the runoff through nearby wetlands and into
near by open waters.

29. The absence of a denonstrated relationship between the
accessory-structure exception and adverse environnental effects
i s independent of the area of |land affected by the accessory-
structure exception. The absence of such a denonstrated
relationship is further underscored, though, by the relatively
smal| area of uplands that would likely be converted annually to

swi nm ng pools. Although the record contains varying estinmates

15



of the anmpbunt of l|and involved, Petitioners have failed to
denonstrate that the area of affected land is nore than m ni mal.

30. In terns of water quality, the record does not
establish the net effect of converting the pervious portion of
the affected area into pool areas. |f grassy or planted, the
pervi ous area may receive undi sclosed infusions of insecticides,
herbi cides, and fertilizers. Undisclosed amobunts of these
substances nmay enter the nearby wetlands and open waters directly
in runoff, leading to adverse environnmental effects. The pool
areas probably wll receive undiscl osed infusions of pool
chem cals. Undisclosed anobunts of these substances may enter the
near by wetl| ands and open waters directly in spillage and
indirectly through evaporation and at nospheric deposit, |eading
to adverse environnental effects. The state of the record
precludes findings, at a | evel of probability as to exclude fair
debate, with respect to which | and use would |ikely have a
greater inpact on water quality.

31. Oher environmental issues raised by Petitioners are
i nsubstantial. For instance, the record does not disclose the
significance of the |loss of assertedly contiguous wildlife
corridor follow ng the conversion into swimm ng pools of 15-f oot
wi de strips of backyards running parallel to the shoreline
starting at a distance of about 15 feet fromthe edge of the

wet | ands.

16



32. On these facts, Petitioners cannot show, to the
exclusion of fair debate, that Tarpon Springs' planning decision
to adopt the accessory-structure exception to the 30-foot setback
is inconsistent with the various environnental and planning
criteria of Chapters 163 and 9J-5.

33. This deferential evidentiary standard acknow edges the
basically political or legislative nature of the process by which
| ocal governnents plan |land uses. |In general, to overturn this
political or legislative process, Petitioners nmust nake a nore
definitive showi ng of environnental or planning harm caused by
t he adoption of the subject Plan anmendnent that will allow
| andowners to construct swimmng pools in their backyards
relatively close to open water. The absence of such a show ng
generally precludes a determ nation that the subject Plan
anmendnent is inconsistent with the relevant criteria of Chapters
163 and 9J-5--such as supporting data and anal ysis, internal
consi stency, and other specific provisions.

34. For instance, on the basis of the present record, it is
i npossi ble to determ ne whet her the conversion of pervious
surfaces to swimm ng pools would be environnental |y harnful,
especially on the scal e reasonably envisioned by Tarpon Springs.
This state of the record precludes a finding that Petitioners
have shown, to the exclusion of fair debate, the all eged
envi ronnental inconsistencies that they nust show in order to

prevail .
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35. Petitioners have failed to prove to the exclusion of
fair debate that the subject Plan anendnent is inconsistent with
Sections 163.3177(6)(g)1-5 and 10, and Rules 9J-5.012(3)(b)6 and
8 and (c)2, 3, and 7. These criteria require |local governnents
to adopt plan provisions serving various planning, environnental,
aesthetic, and public-safety criteria. No plan anendnment
addressing a single topic, like the accessory-structure
exception, is required to address all of the criteria contained
in Chapters 163 and 9J-5. It is possible that the effect of a
pl an anmendnent addressing a single topic may be to cause the
pl an, as anended, to fail to satisfy certain criteria. |If so,
the nore likely challenge would be that the plan anendnent is
internally inconsistent wwth the various plan provisions that,
prior to the anendnent, satisfied the criteria in question.

36. Petitioners have failed to prove to the exclusion of
fair debate that the subject Plan anendnment is inconsistent with
the criterion of Sections 163.3177(8) and (10)(e) and
163.3178(2)(b) and Rule 9J-5.005(2). As previously found, the
data and anal ysis contained in the record would support a
pl anni ng deci sion to adopt the accessory-structure exception,
even w thout the functional -seawal|l exception, or to reject the
accessory-structure exception.

37. Petitioners have failed to prove to the exclusion of
fair debate that the subject Plan anendnent is internally

i nconsi stent with Conservation Goal 2 or Conservation Policies 2,
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3, 6, 11, 14j, and 22. As already noted, there is no
i nconsi stency between Conservation Policy 2, as anended, and
Conservation Policy 3, which inposes the 15-foot wetl ands buffer.
To the extent that Petitioners have adequately raised an issue of
i nternal inconsistency between the subject Plan anendnent and
Pl an provi sions governing the coastal high hazard area, the
record does not support a finding that the accessory-structure
exception would result in a material increase of either persons
or property in the coastal high hazard area.

38. Petitioners also assert that the process by which
Tar pon Springs adopted the subject amendnent was i nconsi stent
with the criterion of public participation. |In challenging the
process by which Tarpon Springs adopted the subject anmendnent,
Petitioners assert that Tarpon Springs failed to conply with the
Plan Adm ni stration El enment, which Tarpon Springs adopted as part
of its Plan. As described by Petitioner Constance S. Mack in her
proposed recommended order, this el enent generally requires that
Tarpon Springs notify all |andowners affected by a proposed
anendnent, encourage public participation, and consider and
respond in witing to comments fromthe public.

39. The record reveals an i nperfect planning process.
Tarpon Springs probably considered sone erroneous data and
anal ysis. Tarpon Springs ultimtely adopted a Plan amendnent
cont ai ni ng the neani ngl ess nonfunctional seawall exception to the

accessory-structure exception. Petitioners correctly contend
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that little real dialogue took place between them and Tar pon
Springs officials during the planning process.

40. Communi cations between the two sides were |ess than
ideal. By the end of the planning process, relations between the
opposing parties deteriorated to the point that the Tarpon
Springs planning director was, at tinmes, treating legitimte
attenpts by Petitioners to participate in the planning process as
unreasonabl e attenpts at interference, and Petitioners were, at
ti mes, equating an unfavorabl e planning decision as a denial of
public participation.

41. But Tarpon Springs nonethel ess satisfied the m ni mum
criteria involving public participation. Petitioner Constance S.
Mack accurately concedes in her proposed reconmended order that
Tar pon Springs allowed public participation at a "mniml |evel."
The record reveals that Tarpon Springs conplied with all state
| aw governing public participation.

42. Tarpon Springs also materially conplied with all |ocal
| aw governing public participation. Any shortcomngs in
i ndi vidual notice notw thstandi ng, published notice effectively
put the community of Tarpon Springs on notice of the proposed
amendnent. The origin of this planning exercise was in a prior
case that had been recently concluded. Tarpon Springs is a smal
community that, as evidenced by Petitioners' presentation of a

petition with over 225 signatures protesting the proposed
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amendnent, was in fact well informed of the ongoing planni ng
process invol ving accessory structures.

43. The record reflects that Tarpon Springs entertained
Petitioners' objections, and the record supports the inference
that Tarpon Springs considered these objections. In a perfect
pl anni ng process, Tarpon Springs would have opened a di al ogue
with Petitioner Lisa Mack and responded to her carefully
devel oped aesthetic vision of the future of Tarpon Springs
waterfront with an aesthetic vision of its own. |In a better
pl anni ng process, Tarpon Springs would have given nore thoughtful
consideration to Petitioners' objections to the | anguage of the
accessory-structure exception and elimnated sone of the
anbiguities present in the subject Plan anendnent.

44, In the end, the planning process resulted in a decision
by Tarpon Springs to allow waterfront | andowners to build
swimng pools in their backyards, relatively close to the water.
Petitioners worked hard during the planning process to achieve a
different result. However, these facts, together with the
shortcom ngs in the planning process, do not describe a planning
process that is inconsistent with the criterion of public
partici pation.

45. Petitioners thus did not prove, to the exclusion of
fair debate, that Tarpon Springs failed to give Petitioners
reasonabl e notice of the proposed anmendnent and a reasonabl e

opportunity to participate in the planning process.
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46. Petitioners failed to prove to the exclusion of fair
debate that the adoption process failed to satisfy the public-
participation criteria of Sections 163.3181(1) and (2) and Rul e
9J- 5. 004.

CONCLUSI ONS OF LAW

9. The Division of Adm nistrative Hearings has jurisdiction
over the subject matter. Sections 120.57(1) and 163. 3184(9),
Florida Statutes. (Al references to Sections are to Florida
Statutes. All references to Rules are to the Florida
Adm ni strative Code.)

10. Section 163.3184(1)(b) defines "in conpliance" as:

consistent wwth the requirenents of ss.

163. 3177, 163.3178, 163.3180, 163.3191, and
163. 3245, wth the state conprehensive plan,
with the appropriate strategic regional
policy plan, and with chapter 9J-5, Florida
Adm ni strative Code, where such rule is not
inconsistent wwth this part and with the
princi ples for guiding devel opnment in

desi gnated areas of critical state concern.

9. Section 163.3184(9) inposes the burden of proof on
Petitioners to show, to the exclusion of fair debate, that the
subj ect Plan anendnent is not in conpliance.

10. Sections 163.3177(2), (8), and (10)(e) provide in part:

(2) Coordination of the several elenents of
the | ocal conprehensive plan shall be a mgjor
obj ective of the planning process. The
several elenments of the conprehensive plan
shal |l be consistent, and the conprehensive
pl an shall be econom cally feasible.

(8) Al elenents of the conprehensive plan,
whet her mandatory or optional, shall be based
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upon data appropriate to the el enent
i nvol ved. :

(6)(g) For those units of |ocal governnent
identified in s. 380.24, a coastal managenent
el ement, appropriately related to the
particul ar requirenents of paragraphs (d) and
(e) and neeting the requirenents of s.
163.3178(2) and (3). The coastal nanagenent

el ement shall set forth the policies that
shal | guide the |ocal governnent's decisions
and program i nplenentation with respect to
the foll owi ng objectives:

1. Muaintenance, restoration, and
enhancenent of the overall quality of the
coastal zone environment, including, but not
limted to, its anenities and aesthetic
val ues.

2. Continued existence of viable
popul ations of all species of wildlife and
marine life.

3. The orderly and bal anced
utilization and preservation, consistent with
sound conservation principles, of all living
and nonliving coastal zone resources.

4. Avoidance of irreversible and
irretrievable | oss of coastal zone resources.

5. Ecol ogi cal planning principles and
assunptions to be used in the determ nation
of suitability and extent of permtted
devel opnent .

* * *

10. Preservation, including sensitive
adaptive use of historic and archaeol ogi cal
resour ces.

(10)(e) It is the Legislature's intent that
support data or summaries thereof shall not
be subject to the conpliance revi ew process,
but the Legislature intends that goals and
policies be clearly based on appropriate
data. The departnment may utilize support
data or summaries thereof to aid inits
determ nation of conpliance and consi stency.
The Legislature intends that the departnent
may eval uate the application of a nethodol ogy
utilized in data collection or whether a
particul ar net hodol ogy is professionally
accepted. However, the departnment shall not
eval uat e whet her one accepted nethodol ogy is
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11.

12.

better than another. Chapter 9J-5, Florida

Adm ni strative Code, shall not be construed

to require original data collection by |ocal

governnments; however, |ocal governnents are

not to be discouraged fromutilizing original
data so | ong as net hodol ogi es are

prof essional | y accept ed.

Section 163.3178(2)(b) provides:

Each coastal managenent el enent required by
s. 163.3177(6)(g) shall be based on studi es,
surveys, and data; be consistent with coastal
resource plans prepared and adopted pursuant
to general or special |law, and contain:

(b) An analysis of the environnental,
soci oeconom ¢, and fiscal inpact of
devel opment and redevel opnent proposed in the
future land use plan, with required
infrastructure to support this devel opnent or
redevel opnent, on the natural and historical
resources of the coast and the plans and
principles to be used to control devel opnent
and redevel opnent to elimnate or mtigate
t he adverse inpacts on coastal wetl ands;
[iving marine resources; barrier islands,
i ncl udi ng beach and dune systens; uni que
wildlife habitat; historical and
archaeol ogi cal sites; and other fragile
coastal resources.

Sections 163.3181(1) and (2) provide:

(1) It is the intent of the Legislature that
the public participate in the conprehensive
pl anni ng process to the full est extent

possi ble. Towards this end, |ocal planning
agenci es and | ocal governnental units are
directed to adopt procedures designed to
provi de effective public participation in the
conpr ehensi ve pl anni ng process and to provide
real property owners with notice of al
official actions which will regulate the use
of their property. The provisions and
procedures required in this act are set out
as the mninmumrequirenents towards this end.

(2) During consideration of the proposed

pl an or anmendnments thereto by the | ocal
pl anni ng agency or by the |ocal governing
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body, the procedures shall provide for broad
di ssem nation of the proposals and
alternatives, opportunity for witten
coments, public hearings as provided herein,
provi sions for open discussion,
communi cati ons prograns, information
services, and consideration of and response
to public coments.

13. Rule 9J-5.012(3)(b) addresses the coastal managenent
el ement and provides in part:

(b) The el enment shall contain one or nore
specific objectives for each goal statenent
whi ch address the requirenents of Paragraph
163. 3177(6)(g) and Section 163.3178, Florida
Statutes, and whi ch:

6. Direct population concentrations away
from known or predicted coastal high-hazard
ar eas;

8. Prepare post-disaster redevel opnent
pl ans which will reduce or elimnate the
exposure of human life and public and private
property to natural hazards|.]

14. Rule 9J-5.012(3)(c) provides:

(c) The [coastal managenent] el enent shal
contain one or nore policies for each
objective and shall identify regulatory or
managenent techni ques for

2. Restoration or enhancenent of
di sturbed or degraded natural resources
i ncl udi ng beaches and dunes, estuari es,
wet | ands, and drai nage systens; and prograns
to mtigate future disruptions or
degr adat i ons;

3. Ceneral hazard mtigation including
regul ation of building practices,
fl oodpl ai ns, beach and dune alteration,
stor mvat er managenent, sanitary sewer and
septic tanks, and | and use to reduce the
exposure of human life and public and private
property to natural hazards; and
i ncorporating the recommendati ons of the
hazard mtigation annex of the | ocal
peaceti ne enmergency plan and applicable
exi sting interagency hazard mtigation
reports. Incorporating reconmendations from
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i nteragency hazard mtigation reports shal
be at the discretion of the |ocal governnent;
7. Designating coastal high-hazard areas
and limting devel opnent in these areas].]
15. For the reasons already stated, Petitioners have failed
to prove to the exclusion of fair debate that the subject Plan
amendnent is not in conpliance.

RECOMVENDATI ON

It is

RECOMVENDED t hat the Departnment of Conmunity Affairs enter a
final order determ ning that the subject Plan amendnent is in
conpl i ance.

DONE AND ENTERED this 1st day of June, 1999, in Tall ahassee,

Leon County, Florida.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 1st day of June, 1999.

COPI ES FURNI SHED

Laura Johnson
30 Central Court
Tar pon Springs, Florida 34689

26



Sam H. Mack
23 Central Court
Tar pon Springs, Florida 34689

Thomas R Cuba

Qual i fied Representative

Post O fice Box 3241

Saint Petersburg, Florida 33731

Mari ka Samar kos
944 Bayshore Drive
Tar pon Springs, Florida 34689

Lisa L. Mack
23 Central Court
Tar pon Springs, Florida 34689

Thomas J. Trask

Frazer Hubbard

Post O fice Box 1178
Dunedin, Florida 34698

Karen Brodeen

Assi st ant General Counsel
Department of Community Affairs
2555 Shunard Gak Boul evard

Tal | ahassee, Florida 32399-2100

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order nust be filed with the agency that w |
issue the final order in this case.
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